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Februairy 10, 1972 


Mr. Daniel Ellsberg 
10 Hilliard Street 
Cambridge, Massachusetts 

Dear Dan: 

It was good talking to you last Sunday at the Biltmore. 

I have had a chance to check out the application of the 
Geneva Convention of 1949 to your case and I believe a 
very plausible defense can be raised. It would go something 
like this: 

1. The Geneva Convention relative to the protection 
of civilian persons in time of war (TIAS 3365, 6 UST 3516) 
contains two articles relating to war crimes (copies attached). 
Article 146 requires each state to bring persons committing 
certain war crimes before its own courts. Article 147 
specifies the type of war crimes involved. Thus the United 
States is under an obligation as a matter of domestic law 

to bring such people to justice. 

2. It has been the law at least since the United States 
V. Schooner Peggy, 1 Cranch 103 (1801) that a treaty is 
equivalent to a legislative enactment and that a subsequent 
treaty repeals earlier inconsistent domestic legislation. 

Thus, the 1949 Geneva Convention ratified in 1955 would 
repeal inconsistent sections of the Espionage Act which 
would make it a crime to make public evidence of war crimes. 
Thus, to the extent that the Pentagon Papers contain such 
material and you were motivated to fulfill the national 
obligations imposed by the Convention you cannot be 
punished under the Espionage Act. 
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3. It is clear that you revealed information concerning 
individuals who might be accused of war crimes for their 
actions in planning and waging the war in Vietnam. The 
relevant Nuremberg cases are: 

Opinion and Judgment of United States Military 
Tribunal at Nuremberg in United States v. Josef 
Altstoetter, et al (Justice case) (1947) 

Opinion and Judgment of United States Military 
Tribunal at Nuremberg in United States v. Ernest von 
Weizsaecker, et al (Ministries case) (1947) 

Although Article 146 does not encompass all war crimesjit 
should cover the bombing of North Vietnam, the deportation 
of South Vietnamese civilians and other acts of wanton 
destruction by the American military. 

If any of this makes any sense to you or to Leonard Boudin 
or Charles NessOn, I will be happy to talk further about 
it. Dick Falk likes the idea. 


r- ’y 



Leon Friedman 


Enel 
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TIAS 3363 
Aug. 12, 1949 

JIULTILATERAL 

PKOTliCTIOX OF W.VR VICTIMS 

Civilian Persons 

Contention, u ith anne.xes. dated at Gencia .iucust 12. 1919. 

Rntification adtiscd by the Senate oj the L nited States of America, 
subicct to a resenatiori and statement, July o, Uoo, 

Rcifmiby ,k> Fresiic, oJ S,aK>y America. s,,h,ec, lo J 

reservation and statement. July 11. 19oo; . , , ^ ■ 

Ratification of the Lnited States of America deposited icith the Suiss 

Federal Council .4umst 2. 1955; . „ „ s/) 

Proclaimed by the President of the 1 nited States of America Audits , 

uM resp«, ,o ,1., L’,M S,a,e, 0 / .Jmer/ca: 

February 2, 1956, 


By the President of the United St.vfes of America 

A PROCLAMATIO'I 

Where vs the Geneva Convention relative to the Piotection 
„t Civm.;. Perso,« iu Ti.m. ol W.r was opan o.- 
Aimist 12, 1940 until February 12. 1950. and during diat penod 
was signed on behalf of the United States of America and siM. 

"‘ wiiERE.vs’the text of the said Convention, in the English and 
French languages, as certided by the Swiss Federal Council, i. 
word for word as follows: 
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Treaties and Other International A<ireeinents 


0 lsi 


..e above prerogatives. The appointment 

approval of the Power govern.ng the terntortes wnere the> 


ARTICLE 144 


disseminate the P programmes of ininta:-. 

::T^;o^b.;^'"i-uctio; that the pnncip,es thereof may beeome hno.n i- 

the entire authorities, who in time of war assam- 

resnonlilUiis in respect of protected persons, must possess the text ot the Conventior. 
and be specially instructed as to its provuions. 


article 145 


Federal Council and. during ^ regulat^^^^ 

translations of the present Convention, a, well as the laws 
may adopt to ensure the application thereof. 


article 146 


TIAS 336A 
ArUt, p. 3396. 


The Hi^h Contracting Parties undertake to enact any legislation necessary to provide 
eFecIi e p ^l san^Ls for persons committing, or ordering to be committed, an, 0 . 
r \ pvrhes of the prevent Convention defined in the following Article. 

T''rmrCo-‘mct'Vpartv vhall be under the obligation to search for persons 

aueg!d to hav=e commiued. or to have ordered to be 

.ban bring such persons, regar^ss ^ :;::;;;;Lrion. hand such 

p«.y s- ~s.,1, 

p, p-.- spp>.«p. 

UP.....". o< 

War of August 12 . 1949 * 


TIAS 33(>sj 


rs' 


}luHilateral—\y<i>' Vietiw^: 


, es .lolegues du Comite international dr h . : 
,J.atives. La designation de ecs drUeurs .. 

■. '■ I'autorite dc laquelle sont places les teiritoi:. v 


ARTTCIF 114 


I c- Hautes Parties contractantes s’cneac^r.t .> • 

.. temps de paix et en temps de guerre, le t, vir ■- 
,..v respectifs.et notamment a en incorpor. r n-. .- 
l:iitaire et. si possible, civile, de telle mani.rr 
i ....,emble dc la population. 

■' Lev autorites civiles. militaires. de po.ice ru a; 
_traient des responsabilites a I'egard des - 

■.'.ste de la Convention et 6tre instruites srvCi.v.T 


ARTICLE Its 


Les Hautes Parties contractantes se comm it.. 
•Vd^ral suisse et. pendant les hostilites. par l.r,.:-: 
'.-aductions officielles de la presente Convent,. t.. .,.• 
■pourront ctre amenees a adopter pour en assure. 


article 14^ 


Les Hautes Parties contractantes s'encacr 
n. erssaire pour fixer les sanctions penal.s a. • i 
commis.ou donne I’ordre de ; 

.resen.e Convention difinies a 1 art, U s..,v... 


ente Lonvcupivs.. -. . 

Chaque Partie contractante aura 1 obuc. 

d avoir commis.ou d’avoir ordonne de cmm.- . 

.,aves. et elle devra les dHerer a ses propr.-^i.. 

KUe pourra aussi. si elle le prHere et se.on 
'■.tion les remettre pour jugement at-., 
psursuite. pour autant que cette Partie contnr 

des charges sumsantes. _ 

Chaque Partie contractante pren 
artes eontraires aux dispositions de la pr>w... 
graves definies a Particle suivant. ^ 

En toutes circonstances. les ^ ' 

de libre dHense qui ne seront pas in^.v 
s.uivants de la Convention dc Geneve - . 

12 aout 1949- 


:4944 O -56 - PI. 
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j;; ^ r. S. Traitics (lUfl Other ItUcrnational Agreements [6 ust 


vst ) Multiinteral—War > 


ARTICLE 147 

Grave breaches to uhich the preceding Article relates shall be those in\olving any 
of the following acts, if committed acainst persons or property protected by the pres^-r.: 
Convention: wilful killing, torture or inhuman treatment, including biological experiments, 
wilfully causing creat sufiorine or serious injury to body or health, unlawful deportation 
or transfer or unlawful confinement nf a protected person, compelling a protected person 
to serve in the forces of a hostile Power, or wilfully deprivine a protected person of the 
ridits of fair and regular trial prescribed in the pre>ent Convention, taking of hostages and 
extensive destruction and appropriation of property, not justified by military nccessit% 
and carried out unlawfully and wantonly. 


ARTICLE 14S 

No High Contracting Party shall be allowed to absolve itself or any otner Hi.gn 
Contracting Party of any liability incurred by itself or by another High Contracting 
Party in respect of breaches referred to in the preceding Article. 


ARTICLE 149 

At the request of a Party to the conflict, an enquiry shall be instituted, in a manner 
to be decided between the interested Parties, concerrdng any alleged violation of the 
Convention. 

If agreement has not been reached concerning the procedure for the enquiry, the 
Parlies should agree on the choice of an umpire who will decide upon the prccedure to 
be followed- 

Once the violation has been established, the Parties to the conf.ict shall put an end 
to it and shall repress it with the least possible delay. 


ARTicir 

Les infractions graves visees i ParlicI#* ■ 
,^•1 l autrc des actes suivants, s'ils sonl comm:^ 
par la Convention: 1‘homicide intent; r.r^ 
rr.nins, v compris les experiences biologupirs. > • 
•randes souffrances ou de porter des atleir.ti-^ , 
c.^r.tt\ la deportation ou le transfert illcgaux. U 
er.e personne protegee 4 servir dans les forces i:-' 
ia priver de son droit d’etre jugee ncuh.e:^.-' 
cnpiions de la presente Convention, la pnse 
de biens non justihees par des necessites miliia:r«-r 
de fagon illicite et arbitraire. 


ARTICLE u* 

Aucune Haute Partie contractanle ne 
autre Partie contractanle, des responsabiiu**' *■ 
.tutre Partie contractante en raison des infract; 

ARTICLE H . 

A la demande d’une Partie au conflit. ur.r 
mode a fixer entre les Parties interessces. au s : 
Convention. 

Si un accord sur la procedure d’enquMe nV' 
pour choisir un arbitre, qui decidera de la pr-« 

Une fois la \'iolation constatec. les iM::. 
reprimeront le plus rapidement possible. 


SECTION II 
FINAL PROVISIONS 

ARTICLE 150 

The present Convention is established in English and in French. Both texts arc 
equally authentic. 

The Swiss Federal Council shall arrange for official translations of the Convention 
to be made in the Russian and Spanish languages. 


SECTION : 
DISPOSITION- L 

article I' 

La presente Convention est etablic en (rar 
».;alement authentiques. 

Le Conseil federal suisse iera otabl.r dt- ' 
cn langue russe et en langue espagnole. 


TIAS R3(r, 





















